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RECOMVENDED ORDER

Pursuant to notice, a formal hearing was held in this case
before Daniel M Kilbride, Adm nistrative Law Judge of the
Division of Adm nistrative Hearings, on April 27, 2005, in
Lakel and, Fl ori da.
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STATEMENT OF THE | SSUES

Whet her Respondent, Lakeland Manor Heal th Care Associ ates,

LLC, d/b/a Wdgewood Heal thcare Center, commtted a C ass |



deficiency at the time of a survey conducted on Cctober 29,
2004, so as to justify the issuance of a "conditional" |icense;
and whether to inpose an adnministrative fine of $10,000 under
Section 400.23, Florida Statutes (2004), and an additional fine
of $6, 000 under Section 400.19, Florida Statutes (2004).

PRELI M NARY STATEMENT

An Adm ni strative Conpl aint dated Decenber 22, 2004, was
filed by Petitioner, Agency for Health Care Adm nistration
("Petitioner"), against Respondent, Lakel and Manor Health Care
Associ ates, LLC, d/b/a Wdgewood Heal t hcare Center
("Respondent”), alleging a Cass | deficiency, changing its

license rating from "standard" to "conditional," and inposing a
fine agai nst Respondent. Respondent denied the allegations and
tinmely requested a fornmal hearing. The matter was forwarded to
the Division of Adm nistrative Hearings ("DOAH') for hearing on
January 13, 2005, and discovery ensued. An Anended
Admi ni strative Conpl aint was approved for filing on January 27,
2005.

At hearing, Petitioner presented the testinony of five
W tnesses: Thomas GII, Health Facility Evaluator Il; Leslie
Bower, fire protection specialist; Margaret Messenger,
regi stered nurse specialist; Karen Allen, registered nurse

speci alist; and Kay Sannella, registered nurse specialist and

recogni zed as an expert in general nursing practices



Petitioner submtted nine exhibits into evidence. Respondent
presented the testinony of four w tnesses: Mark Milli gan,
Respondent's nmai ntenance director; Kelly R ehn, |icensed
practical nurse (LPN); Cark Evans, Respondent's adm nistrator
and Sharon Wite, certified nursing assistant (CNA). Respondent
submitted four exhibits into evidence. Respondent's Exhibit 1
is the deposition testinony of an additional w tness, Bobbie
Tyl er, a CNA

A Transcript of the hearing was filed with DOAH on May 24,
2005. Following the granting of a notion for extension of tine
to file proposed recomrended orders, the parties tinely
subm tted Proposed Recomended Orders on June 13, 2004. Both
parti es' proposals have been given careful consideration in the
preparation of this Recomended Order.

FI NDI NGS OF FACT

Based upon the evidence presented at the final hearing, the
followi ng relevant findings of fact are made:

1. At all times material hereto, Petitioner is the state
agency charged with licensing of nursing homes in Florida under
Subsection 400.021(2), Florida Statutes (2004), and the
assignnent of a |icense status pursuant to Subsection 400.23(7),
Florida Statutes (2004). Petitioner is charged wth eval uating

nursing hone facilities to determ ne their degree of conpliance



with established rules as a basis for making the required
| i censure assignnment.

2. Pursuant to Subsection 400.23(8), Florida Statutes
(2004), Petitioner nust classify deficiencies according to the
nature and scope of the deficiency when the criteria established
under Subsection 400.23(2), Florida Statutes (2004), are not
met. The classification of any deficiencies discovered
determ nes whether the |licensure status of a nursing hone is
"standard" or "conditional" and the amount of the adm nistrative
fine that may be inposed, if any.

3. Surveyors note their findings on a standard prescri bed
Center for Medicare and Medicaid Services (CV5) Form 2567,
entitled, "Statenment of Deficiencies and Plan of Correction,"”
which is commonly referred to as "Form 2567." During the survey
of a facility, if violations of regulations are found, the
violations are noted and referred to as "Tags." A tag
identifies the applicable regulatory standard that the surveyors
bel i eve has been viol ated, provides a summary of the violation,
and sets forth specific factual allegations that they believe
support the violation. |Insofar as relevant to this proceeding,
Form 2567 identifies Tag F323, which is the basis of
Petitioner's charging docunent.

4. Respondent is a licensed nursing facility |ocated at

1010 Carpenter's Way, Lakeland, Florida 33809.



5. Based on the state requirenents of Subsections
400.23(7) and (8), Florida Statutes (2004), and pursuant to
Florida Adm nistrative Code Rule 59A-4.133(16)(d), Petitioner
determ ned that Respondent failed to conply with state
requi renments and under the Florida classification system
classified the nonconpliance as an isolated state O ass |
deficiency which required i mmedi ate corrective action because
Respondent's nonconpliance was |ikely to cause serious injury,
harm inpairnment, or death to residents receiving care at
Respondent .

6. Shoul d Respondent be found to have commtted the
al | eged deficient practice, the period of the "conditional"”
licensure status would extend from Cctober 29, 2004, through
Decenber 7, 2004, the date of Petitioner's followup survey in
which the cited violations were found to have been corrected.

7. On Cctober 26, 2004, through Cctober 29, 2004,
Petitioner conducted an annual health and life safety survey of
Respondent. On the norning of Cctober 26, 2004, Thomas G |1,
Petitioner's surveyor, who was the team | eader of the survey
team toured the 800 hall of Respondent's facility. GII| was
acconpani ed during his tour of the 800 hall with one of
Respondent's enpl oyees, Kelly Riehn, an LPN

8. The survey procedure involved, inter alia, sanpling

roons on the hall to determne if the hot water was felt to be



Wi thin accepted tenperature ranges. After the hot water in the
| avatories in Roons 800 through 803 had been turned on for nore
than 30 seconds, G Il noted that the skin on his hands turned a
reddi sh color after holding his hands under the water for one to
two seconds. He believed the water to be hotter than it should
be. Gl proceeded to check the hot water by hand-inspection in
t he remai nder of the roons on the 800 hall. He found that the
ot her roons appeared to have hot water within the accepted
range, including the bathing areas. The bathroons in the
residents' roons contain only a toilet and sink.

9. GII then determ ned that he needed the maintenance
director to conme to the 800 hall to test the water tenperatures
with a thernmometer. G 1| inforned R ehn that he needed the
mai nt enance director. After sone delay, GII| reported his
findings to the survey team He then |ocated the life safety
surveyor, who conducts an independent survey, and requested that
he locate the facility maintenance director and assist himin
nmeasuring the water tenperature in the four roons and throughout
the facility.

10. After sone delay in |ocating Respondent's enpl oyee,
Leslie Bower, the life safety surveyor, acconpani ed the
mai nt enance director, Mark Miulligan, to the maintenance office
to review the blueprints for the facility and then proceeded to

the room where the hot water heater was | ocated to inspect the



wat er heating devices and system Bower then observed Milligan
test the water with a thernoneter in three of the resident
roons. The tenperature of the hot water com ng out of the

| avatory faucets in the residents' roons registered 140 degrees
Fahrenheit. To check the water tenperatures, the water was
allowed to run for 30 to 40 seconds, in order for it to get hot.
Bower informed G Il that the hot water in the four affected
roons registered 140 degrees Fahrenheit.

11. Gl reported his findings to the survey team The
survey team deternm ned that because the hot water com ng out of
the tap was 140 degrees Fahrenheit, there was a |ikelihood of
harm injury, or death to residents and action need to be taken
qui ckly. The survey team did not suggest that any resident was
at risk of receiving extensive burns fromimrersion in a tub or
pl acement under a shower. The only allegation of |ikelihood of
harmto residents pertained to the sinks in Roons 800 to 803.

12. Gl informed Respondent's adm nistrator, C ark Evans,
at approximately 2:00 p.m, that the hot water in the four
residents' roons was 140 degrees Fahrenheit. Evans inmmediately
proceeded to the four roons (Roons 800 through 803), where he
tested the hot water with his hands in one of the affected
roons. After approximtely 30 seconds, the water becane
"unconfortable,” and he had to renove his hands. Evans then

turned the hot water off under the sink. He instructed Milligan



to turn off the hot water to the other three sinks, which was
done.

13. The evidence clearly reflects that the hot water
tenperature in the sinks of the four roons was 140 degrees
Fahrenheit on Cctober 24, 2004, if the water was allowed to run
for 30 to 40 seconds.

14. During the tinme of Petitioner's survey, R ehn was a
fl oor nurse on the 700 and 800 halls working the 7:00 a.m to
3:00 p.m shift. Riehn presented testinony that she washed her
hands after giving medications to residents who resided i n Roons
800 through 803 prior to Petitioner's tour of the 800 hall. She
typi cally washes her hands for 45 seconds. Then, she passes
medi cations out to 30 residents each norning over a period of
"about an hour and a half."

15. Riehn testified that she "sonetinmes" turn on both the
hot and cold water faucets when washi ng her hands. She did not
recal | anything "exceptional" about the water and that it
"seermed normal ." Riehn al so adm ni stered nedications at 12:00
noon and 2: 00 p.m on her unit, however, she presented no
testi nony concerning the water tenperature at those tines.

16. Respondent had a systemin place to check water
tenperatures on a weekly basis. The mai ntenance director
checked one room on each hall, selected randomy, and checked

all bathing areas each week. The reports were witten in a | og



book, though the room nunber was not witten down. Respondent
al so had a system for reporting nmaintenance and safety issues
and kept a log for those purposes, as well. Staff received
training on howto report safety issues. There was no record of
any conplaints of the water being excessively hot. There were
al so no incidents involving hot water in the facility's incident
and acci dent reporting | ogs.

17. \Wen told that the water tenperature in the four roons
was 140 degrees Fahrenheit, Evans attenpted to determ ne the
cause of the problem He and the mai ntenance director pulled
bl ueprints of the building and determ ned that those roons were
on a separate water heater fromthe remai nder of the hall. This
was an unusual system

18. As he had experience running a small nursing hone,
where he al so had mai ntenance director duties, Evans, along wth
t he mai ntenance director, also inspected the water heater and
tried to adjust the m xing valve, which m xes hot and cold water
to the appropriate tenperature. Instead of resulting in an
adj ustnent, the tenperatures changed inconsistently,
denonstrating that there was a problemw th the val ve.

19. The circulating punps that keep the water flow ng
t hrough the hot water pipes, which provide hot water to the four
af fected roons, were not working. The hot water pipes were on a

| oop system Because the circul ating punps were not worKking,



the hot water, once turned off at the sink, would just sit in

t he pipes instead of circulating back to the hot water heater.
Wen the hot water was turned on at the sinks, it could conme out
hot or cold depending on how long it had been since the hot

wat er was |ast turned off.

20. A plunber was called inmediately, and the probl em was
corrected before the end of the survey.

21. Wi le there was sone hearsay evidence that sone staff,
upon questioning by the surveyors, indicated the water in the
affected roons was overly hot, this evidence was not reliable,
as it was not known what questions were asked by the surveyors
or in what context, and sonme of this hearsay was refuted by
t esti nony.

22. The greater weight of the evidence was that facility
managenent had no reason to be aware of a problemw th the hot
water in those roonms and that as soon as they becane aware of
the problem they responded quickly and thoroughly.

23. Resident No. 27, who resides in one of the subject
roonms, had denentia, resulting in poor safety awareness; and as
a consequence, was at risk for falls. She was in a wheelchair,
but woul d sonetines attenpt to stand. Because of these
concerns, she had a wheelchair alarmand a bed al arm whi ch woul d
sound if she attenpted to get up. Additionally, she was

positioned in her chair in front of the nurses' station so she
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could be nmonitored. She was cl osely observed, and this is
reflected in the nursing notes. Staff was required to help

Resi dent No. 27 anbul ate. The resident was sufficiently alert
to know when she had to go to the bathroom and woul d request
staff assistance. The routine was that staff would take her to
t he bathroom place her on the toilet, get her up, and then turn
on the water to help her wash. CNAs check water tenperatures
before wetting a cloth to give to the resident.

24. On one occasion, on Septenber 24, 2004, Resident
No. 27 was found in the bathroom by herself. Her bed al arm was
going off, and R ehn, who found her, recorded the incident in
the nursing notes. Though the water was running, there was
apparently no problemw th the tenperature. This was the only
known occasion when the resident tried to use the bathroom
wi t hout assistance, as she was not allowed to use the bathroom
Wi t hout assistance. Resident No. 27 had no nedi cal problens
whi ch woul d affect feeling in her extremties, and she was
capabl e of feeling pain and reacting to it. She would not |eave
her hand in water hot enough to cause pain.

25. Resident No. 29, who resides in one of the subject
roonms, was nore cognitively inpaired than Resident No. 27. She
requi red staff assistance for all her activities. She was in a
Broda chair, which is a chair positioned to | ean back so that a

resident will not fall out. Wile the chair was nobil e,
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Resi dent No. 29 did not have the cognitive capability to
negotiate it through doorways to reach the bathroom and had
never been known to do so. Resident No. 29 also did not have
any condition which woul d cause her to |ose feeling in her
extremties or prevent her fromwthdraw ng from pain.

26. Resident No. 29 was not capable of getting herself
into the bathroom Resident No. 29 was under close and careful
supervi sion, not because of fear of burns, but because she had a
tendency to try to walk and fall. Even if she managed to get
into the bathroom w thout staff observation, even if she turned
on the hot water, even if the m xing val ve was mal functi oni ng at
that tine, even if the water in the pipes was still excessively
hot, and even if the facility had not detected and corrected the
probl em by then, she would have to defy pain while hol ding sone
part of her body under the faucet for several seconds. This
occurrence was highly unlikely.

27. There did not appear to be a sufficiently significant
risk of harmto residents for the | ead surveyor to notify
facility staff when he checked the water tenperature on the
initial tour. Instead, he waited to report it at the team
nmeeting, and the team thought it appropriate to wait for the
mai nt enance director to return fromlunch to check the
tenperatures, even though their protocol requires that the

survey staff nmeasure with their own equi pnent.
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28. A second-degree burn fromwater at 140 degrees
Fahrenheit requires imersion for approximately five seconds. A
second- degree burn danmages, but does not destroy the top two
| ayers of skin and heals in ten to 21 days. As it took
approximately 30 to 40 seconds for water in the taps to reach
140 degrees Fahrenheit, a scalding burn would require that a
person run the water for that period of tine, and then hold his
hand under the water, in spite of pain, for another five
seconds.

29. The problemw th the hot water was either of recent
origin or very intermttent, as there were no recorded
difficulties. The water had been of appropriate tenperature
just prior to the survey, and no probl ens had been di scovered in
t he weekly random r oom checks.

30. Petitioner's position that water com ng out of a sink
at 140 degrees Fahrenheit constitutes a |ikelihood of serious
injury or death to a resident is at odds with other regul ations
it enforces. Petitioner requires that hot foods be maintai ned
at 140 degrees Fahrenheit for serving, so that a bow of soup
must be served to a resident at that tenperature. It appears
that there would be as nuch, if not nore, chance of a burn from
spilling a bow of soup than fromusing a sink, where a resident
woul d have to turn on the water and let it run and then

voluntarily place her hand under the water.

13



31. The evidence is not convincing that Respondent knew or
shoul d have known that water tenperatures in the |avatories of
four roons were in excess of 115 degrees Fahrenheit on the day
of the survey.

32. The preponderance of evidence does not support the
assertion that Residents 27 and 29 were in imediate risk of
harm and were likely to be scalded by the hot water.

33. The evidence does not support the likelihood of harm
injury, or death to those residents fromthe hot water

CONCLUSI ONS OF LAW

34. The Division of Adm nistrative Hearings has
jurisdiction over the parties and subject natter of this case
pursuant to Section 120.569 and Subsection 120.57(1), Florida
Statutes (2004).

35. The burden of proof is on Petitioner. See Beverly

Enterprises - Florida Agency for Health Care Admi nistration, 745

So. 2d 1133 (Fla. 1st DCA 1999). The burden of proof for the
assignnment of |icensure status is by a preponderance of the

evi dence. See Florida Departnment of Transportation v. J. WC.

Conpany, Inc., 396 So. 2d 778 (Fla. 1st DCA 1981); Balino v.

Departnent of Health and Rehabilitative Services, 348 So. 2d 349

(Fla. 1st DCA 1977). The burden of proof to inpose an

adm nistrative fine is by clear and convi nci ng evi dence.
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Departnent of Banki ng and Fi nance v. Gsborne Stern & Co., 670

So. 2d 932 (Fla. 1996).

36. The Florida Suprene Court has determ ned that where
fines are inposed, the burden of proof nust be by clear and
convi nci ng evi dence, because a fine "deprives the person fined
of substantial rights in property.” 1d. at 935. The
requi rement of clear and convincing evidence has al so been
applied to actions which affect reputati on and good nane. In

Latham v. Florida Conm ssion on Ethics, 694 So. 2d 83 (Fla. 1st

DCA 1997), the court dism ssed argunents that the lack of a fine
relieved the Commi ssion of its burden to prove its findings by
cl ear and convincing evidence. 1In |looking "to the nature of the
proceedi ngs and their consequences to determ ne the degree of

proof required" (citing Osborn Stern), the court determ ned that

| oss of a good nane was equally as severe as a nonetary fine.
Id. at 935.

37. The inposition of a "conditional" |icense adversely
affects the reputation of a nursing facility with the public,
and, thus, affects its ability to operate. Cearly, the effect
of an adverse survey and the "conditional"™ rating emanating
therefromis penal in nature and is intended to warn consumners
agai nst doing business with the facility. It would seemthat
the nature of these proceedings, and the consequences fromthem

require Petitioner to prove its case by clear and convincing
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evi dence. However, that is not Petitioner's position
Petitioner holds that the rating of a nursing honme, as
"conditional" is a regulatory neasure, not a penal sanction, and
the appropriate standard of proof is the preponderance standard.

Agency for Health Care Adm nistration v. WAshi ngt on Manor

Nur si ng and Rehabilitation, Case No. 00-4035 (DOAH May 7, 2001)

(Final Order, Septenber 13, 2001).Y

38. The parties agree that Petitioner has the burden of
proof. In this case, it is unnecessary to determ ne the
standard of proof because Petitioner failed to prove the
mat eri al all egations under the preponderance standard.

39. Subsection 400.23(7), Florida Statutes (2004), states
in relevant part:

(7) The agency shall, at |east every 15
mont hs, evaluate all nursing honme facilities
and make a determination as to the degree of
conpliance by each licensee with the
establ i shed rul es adopted under this part as
a basis for assigning a |icensure status to
that facility. The agency shall base its
eval uation on the nost recent inspection
report, taking into consideration findings
fromother official reports, surveys,
interviews, investigations, and inspections.
The agency shall assign a |icensure status
of standard or conditional to each nursing
hone.

(a) A standard |icensure status neans
that a facility has no class | or class Il
deficiencies and has corrected all class I
deficiencies within the tinme established by
t he agency.

16



(b) A conditional licensure status neans
that a facility, due to the presence of one
or nore class | or class Il deficiencies, or
class Il deficiencies not corrected within
the tine established by the agency, is not
in substantial conpliance at the tinme of the
survey with criteria established under this
part or with rul es adopted by the agency.

If the facility has no class I, class II, or
class Il deficiencies at the tine of the
fol |l owup survey, a standard |icensure status
may be assigned.

40. Section 400.23, Florida Statutes (2004), provides for
classification of deficiencies as foll ows:

(8) The agency shall adopt rules to
provi de that, when the criteria established
under subsection (2) are not net, such
deficiencies shall be classified according
to the nature and the scope of the
deficiency. . . . The agency shall indicate
the classification on the face of the notice
of deficiencies as foll ows:

(a) Aclass | deficiency is a deficiency
that the agency determ nes presents a
situation in which i medi ate corrective
action is necessary because the facility's
nonconpl i ance has caused, or is likely to
cause, serious injury, harm inpairnment, or
death to a resident receiving care in a
facility.

41. Subsection 400.19(3), Florida Statutes (2004),
provides in pertinent part:

The survey shall be conducted every 6
nonths for the next 2-year period if the
facility has been cited for a class |
deficiency, has been cited for two or nore
class Il deficiencies arising fromseparate
surveys or investigations within a 60-day
period, or has had three or nore
substantiated conplaints within a 6-nonth

17



period, each resulting in at |east one

class I or class Il deficiency. In addition
to any other fees or fines in this part, the
agency shall assess a fine for each facility
that is subject to the 6-nonth survey cycle.
The fine for the 2-year period shall be

$6, 000, one-half to be paid at the

conpl etion of each survey.

42. Florida Adm nistrative Code Rule 59A-4.133, under
whi ch Petitioner has charged Respondent, is entitled "Plans
Submi ssi on and Review and Construction Standards."” It sets
forth standards for construction. Subsection (16) sets out
standards for all facilities, as opposed to new facilities or
t hose being renovated. It states, as follows, in part:

(16) Al facilities shall conply with the
fol |l ow ng standards:

(a) Al operable wi ndows shall be
equi pped with well fitted insect screens not
| ess than 16 mesh per inch.

(b) Throw rugs or scatter rugs shall not
be used in the facility. Floor nmats are
allowed in the facility.

(c) Interior corridor doors, except for
those small closets and janitors’ closets,
shall not swing into corridors.

(d) The tenperature of hot water supplied
to resident use |lavatories, showers, and
bat hs shall be between 105 degrees
Fahrenheit and 115 degrees Fahrenheit.

43. There is no dispute that Respondent's hot water

delivery system was desi gned and constructed to deliver water
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the appropriate tenperature to resident use areas. The problem
was that a nechanical device fail ed.

44. Nursing hone regul ations do not inpose strict
l[iability on nursing homes and cannot be construed as maki ng
nursi ng hones guarantors of occupant safety under al
circunstances. Those regul ati ons nust be construed as only
i nposing a duty on nursing hones to nmake reasonable efforts or
use reasonable care to prevent an undesired event. See

par agraph 59 of the Recommended Order in Washi ngt on Manor

supra; see also 8§ 400.23(1) and (2), Fla. Stat. (2004).

45. Petitioner did not establish at hearing that staff at
Respondent knew of and failed to address the faulty m xi ng val ve
or that it could have been identified and corrected sooner. To
the contrary, Petitioner denonstrated that it had a systemin
pl ace to nonitor hot water which was consistently inplenented,
as well as a systemfor reporting problens and that staff was
trained in that system Thus, Petitioner's charge could only be
sustai ned if Respondent is held to the acknow edged i npossi bl e

standard of preventing hardware from breaking. See Washi ngton

Manor, supra.

46. Furthernore, even if there were a strict liability
standard, Petitioner did not denonstrate that either Resident
No. 27 or Resident No. 29 was |likely to suffer serious injury,

harm inpairnment, or death from 140 degree Fahrenheit water in
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the sink in the bathroom? In fact, that outcome appeared to be
decidedly unlikely under the facts denonstrated at hearing. At
nmost, even with a strict liability standard, the circunstances
proven by Petitioner presented only a renote "potential™ for
harmto residents. A deficiency, which only presents a
potential for harmto residents, is a Class IIl deficiency. See
8 400.23(8)(c), Fla. Stat. (2004). A dass Il deficiency cannot
be the basis for a fine or a "conditional"” license, unless it is
not tinely corrected by the nursing honme. It was undi sputed
t hat Respondent inmediately corrected the deficiency asserted by
Petitioner. Thus, even assum ng that Petitioner proved its
al l eged deficiency, it failed to prove that the deficiency was
severe enough to support any penalties.

47. Regardl ess of whether Petitioner's burden of proof was
t he preponderance of the evidence or clear and convi ncing,
Petitioner failed to prove that a Class | or |l deficiency
exi sted at Respondent's facility. It was, thus, inappropriate
for Petitioner to issue Respondent a "conditional" rating or to
i npose an adm ni strative fine.

RECOMVENDATI ON

Based on the foregoing Findings of Facts and Concl usi ons of
Law, it is
RECOMVENDED t hat Petitioner, Agency for Healthcare

Adm ni stration, enter a final order revising the October 24,
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2004, survey report by deleting the deficiencies described under
Tag F324, issuing a "standard" rating to Respondent to repl ace
the previously-issued "conditional" rating, directing that al
ot her records maintained by Petitioner that reflect the
deficiency be revised by deleting it, and dism ssing the
Adm ni strative Conpl aint.

DONE AND ENTERED this 29th day of June, 2005, in

Tal | ahassee, Leon County, Florida.

( N

—~——— _—
DANI EL M KI LBRI DE
Adm ni strative Law Judge
Di vision of Adm nistrative Hearings
The DeSoto Buil di ng
1230 Apal achee Par kway
Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847
www. doah. state. fl . us

Filed wwth the Clerk of the
D vision of Adm nistrative Hearings
this 29th day of June, 2005.

ENDNOTES

1/ See al so "Agency Discipline Proceedings: The Preponderance
of Clear and Convincing Evidence," Fla. Bar Jur. January 1998.
See al so an Adm nistrative Law Judge's holding that this
argunment was "persuasive" contained in paragraph 37 of the
Recomended Order in Agency of Healthcare Admi nistration v.
Heritage Heal thcare Rehabilitation Center, Case No. 98-3091
(DOAH April 6, 1999), adopted in toto by Final Order dated

May 20, 1999, and paragraphs 23 to 41 of the Reconmended O der

i n Washi ngt on Manor, supra
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2/ There was never any suggestion that anyone was actually
harmed by hot water
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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